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most that W charges a FAP-eligible indi-
vidual is 50% of gross charges. W properly
implements its FAP and charges no FAP-eli-
gible individual more for emergency or other
medically necessary care than 50% of gross
charges in Year 1. W has met the require-
ments of paragraphs (a)(1) and (b) of this sec-
tion in Year 1.

Example 5. A, an individual, receives medi-
cally necessary care from hospital facility V
for which the AGB is $3y. A is insured by U,
a health insurer. Under U’s contracts with V
and A, the amount allowed for the care V
provided to A is $56y. Of that amount allowed,
A 1is personally responsible for paying $1y (in
co-payments and deductibles) while U is re-
sponsible for paying $4y. Based on the eligi-
bility criteria specified in its FAP, V deter-
mines that A is FAP-eligible. Pursuant to
paragraph (b)(2) of this section, V may
charge U and A collectively $56y while still
meeting the requirements of paragraph (a)(1)
of this section because the amount A is per-
sonally responsible for paying in co-pay-
ments and deductibles ($1y) is less than the
AGB for the care ($3y).

Example 6. Assume the same facts as Exam-
ple 5, except that under U’s contracts with V
and A, A is personally responsible for paying
$4y (in co-payments and deductibles) for the
care while U is responsible for paying V $ly.
Because A is FAP-eligible under V’s FAP,
paragraph (a)(1) of this section requires that
A not be personally responsible for paying V
more than $3y (the AGB for the care pro-
vided).

(c) Gross charges. A hospital facility
must charge a FAP-eligible individual
less than the gross charges for any
medical care covered under the hos-
pital facility’s FAP. A billing state-
ment issued by a hospital facility to a
FAP-eligible individual for medical
care covered under the FAP may state
the gross charges for such care and

apply contractual allowances, dis-
counts, or deductions to the gross
charges, provided that the actual

amount the individual is personally re-
sponsible for paying is less than the
gross charges for such care.

(d) Safe harbor for certain charges in
excess of AGB. A hospital facility will
be deemed to meet the requirements of
paragraph (a) of this section, even if it
charges more than AGB for emergency
or other medically necessary care (or
gross charges for any medical care cov-
ered under the FAP) provided to a
FAP-eligible individual, if—

(1) The charge in excess of AGB was
not made or requested as a pre-condi-
tion of providing medically necessary
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care to the FAP-eligible individual (for
example, an upfront payment that a
hospital facility requires before pro-
viding medically necessary care);

(2) As of the time of the charge, the
FAP-eligible individual has not sub-
mitted a complete FAP application to
the hospital facility to obtain financial
assistance for the care or has not oth-
erwise been determined by the hospital
facility to be FAP-eligible for the care;
and

(3) If the individual subsequently sub-
mits a complete FAP application and
is determined to be FAP-eligible for
the care, the hospital facility refunds
any amount the individual has paid for
the care (whether to the hospital facil-
ity or any other party to whom the
hospital facility has referred or sold
the individual’s debt for the care) that
exceeds the amount he or she is deter-
mined to be personally responsible for
paying as a FAP-eligible individual,
unless such excess amount is less than
$5 (or such other amount set by notice
or other guidance published in the In-
ternal Revenue Bulletin).

(e) Medically necessary care. For pur-
poses of meeting the requirements of
this section, a hospital facility may
(but is not required to) use a definition
of medically necessary care applicable
under the laws of the state in which it
is licensed, including the Medicaid defi-
nition, or a definition that refers to the
generally accepted standards of medi-
cine in the community or to an exam-
ining physician’s determination.

[T.D. 9708, 79 FR 78998, Dec. 31, 2014]

§1.501(r)-6 Billing and collection.

(a) In general. A hospital organization
meets the requirements of section
501(r)(6) with respect to a hospital fa-
cility it operates only if the hospital
facility does not engage in extraor-
dinary collection actions (ECAs), as de-
fined in paragraph (b) of this section,
against an individual to obtain pay-
ment for care before the hospital facil-
ity has made reasonable efforts to de-
termine whether the individual is eligi-
ble for assistance for the care under its
financial assistance policy (FAP), as
described in paragraph (c) of this sec-
tion. For purposes of this section, with
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respect to any debt owed by an indi-
vidual for care provided by a hospital
facility—

(1) ECAs against the individual in-
clude ECAs to obtain payment for the
care against any other individual who
has accepted or is required to accept
responsibility for the individual’s hos-
pital bill for the care; and

(2) The hospital facility will be
deemed to have engaged in an ECA
against the individual to obtain pay-
ment for the care, or to have taken one
or more of the steps necessary to have
made reasonable efforts to determine
whether the individual is FAP-eligible
for the care, if any purchaser of the in-
dividual’s debt, any debt collection
agency or other party to which the
hospital facility has referred the indi-
vidual’s debt, or any substantially-re-
lated entity (as defined in §1.501(r)-
1(b)(28)) has engaged in such an ECA or
taken such steps (whichever is applica-
ble).

(b) Extraordinary collection actions—(1)
In general. Except as otherwise pro-
vided in this paragraph (b), the fol-
lowing actions taken by a hospital fa-
cility against an individual related to
obtaining payment of a bill for care
covered under the hospital facility’s
FAP are ECAs:

(i) Selling an individual’s debt to an-
other party (other than debt sales de-
scribed in paragraph (b)(2) of this sec-
tion).

(ii) Reporting adverse information
about the individual to consumer cred-
it reporting agencies or credit bureaus.

(iii) Deferring or denying, or requir-
ing a payment before providing, medi-
cally necessary care because of an indi-
vidual’s nonpayment of one or more
bills for previously provided care cov-
ered under the hospital facility’s FAP
(which is considered an ECA to obtain
payment for the previously provided
care, not the care being potentially de-
ferred or denied). If a hospital facility
requires a payment before providing
medically necessary care to an indi-
vidual with one or more outstanding
bills for previously provided care, such
a requirement for payment will be pre-
sumed to be because of the individual’s
nonpayment of such bill(s) unless the
hospital facility can demonstrate that
it required the payment from the indi-

78

26 CFR Ch. | (4-1-15 Edition)

vidual based on factors other than, and
without regard to, the individual’s non-
payment of past bills.

(iv) Actions that require a legal or
judicial process, including but not lim-
ited to—

(A) Placing a lien on an individual’s
property (other than a lien described in
paragraph (b)(3) of this section);

(B) Foreclosing on an individual’s
real property;

(C) Attaching or seizing an individ-
ual’s bank account or any other per-
sonal property;

(D) Commencing
against an individual;

(B) Causing an individual’s arrest;

(F) Causing an individual to be sub-
ject to a writ of body attachment; and

(G) Garnishing an individual’s wages.

(2) Certain debt sales that are not ECAs.
A hospital facility’s sale of an individ-
ual’s debt for care provided by the hos-
pital facility will not be considered an
ECA if, prior to the sale, the hospital
facility has entered into a legally bind-
ing written agreement with the pur-
chaser of the debt pursuant to which—

(i) The purchaser is prohibited from
engaging in any ECAs to obtain pay-
ment for the care;

(ii) The purchaser is prohibited from
charging interest on the debt in excess
of the rate in effect under section
6621(a)(2) at the time the debt is sold
(or such other interest rate set by no-
tice or other guidance published in the
Internal Revenue Bulletin);

(iii) The debt is returnable to or re-
callable by the hospital facility upon a
determination by the hospital facility
or the purchaser that the individual is
FAP-eligible; and

(iv) If the individual is determined to
be FAP-eligible and the debt is not re-
turned to or recalled by the hospital fa-
cility, the purchaser is required to ad-
here to procedures specified in the
agreement that ensure that the indi-
vidual does not pay, and has no obliga-
tion to pay, the purchaser and the hos-
pital facility together more than he or
she is personally responsible for paying
as a FAP-eligible individual.

(3) Liens on certain judgments, settle-
ments, or compromises. Any lien that a
hospital facility is entitled to assert
under state law on the proceeds of a
judgment, settlement, or compromise

a civil action
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owed to an individual (or his or her
representative) as a result of personal
injuries for which the hospital facility
provided care is not an ECA.

(4) Bankruptcy claims. The filing of a
claim in any bankruptcy proceeding is
not an ECA.

(c) Reasonable efforts—(1) In general. A
hospital facility will have made rea-
sonable efforts to determine whether
an individual is FAP-eligible for care
only if the hospital facility meets the
requirements described in paragraph
(c)(2) or (c)(3) of this section.

(2) Presumptive FAP-eligibility deter-
minations based on third-party informa-
tion or prior FAP-eligibility determina-
tions—(i) In general. With respect to
any care provided by a hospital facility
to an individual, the hospital facility
will have made reasonable efforts to
determine whether the individual is
FAP-eligible for the care if it deter-
mines that the individual is FAP-eligi-
ble for the care based on information
other than that provided by the indi-
vidual or based on a prior FAP-eligi-
bility determination and, if the indi-
vidual is presumptively determined to
be eligible for less than the most gen-
erous assistance available under the
FAP, the hospital facility—

(A) Notifies the individual regarding
the basis for the presumptive FAP-eli-
gibility determination and the way to
apply for more generous assistance
available under the FAP;

(B) Gives the individual a reasonable
period of time to apply for more gen-
erous assistance before initiating ECAs
to obtain the discounted amount owed
for the care; and

(C) If the individual submits a com-
plete FAP application seeking more
generous assistance during the applica-
tion period (as defined in §1.501(r)-
1(b)(3)), determines whether the indi-
vidual is eligible for a more generous
discount and otherwise meets the re-
quirements described in paragraph
(c)(6) of this section with respect to
that complete FAP application.

(ii) Examples. The following examples
illustrate this paragraph (c)(2):

Example 1. V is a hospital facility with a
FAP under which the specific assistance for
which an individual is eligible depends exclu-
sively upon that individual’s household in-
come. The most generous assistance offered
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for care under V’s FAP is free care. V's FAP
states that V uses enrollment in certain
specified means-tested public programs to
presumptively determine that individuals
are FAP-eligible. D, an individual, receives
care from V. Although D does not submit a
FAP application to V, V learns that D is eli-
gible for certain benefits under a state pro-
gram that bases eligibility on household in-
come. Based on this knowledge, V presump-
tively determines that D is eligible to re-
ceive free care under its FAP. V notifies D
that it has determined he is eligible for free
care based on his eligibility for the benefits
under the state program and therefore does
not owe V anything for the care he received.
V has made reasonable efforts to determine
whether D is FAP-eligible under this para-
graph (c)(2).

Example 2. X is a hospital facility with a
FAP that describes the data, including both
hospital and publicly-available data, X uses
to make presumptive FAP-eligibility deter-
minations. On January 16, F, an individual,
receives care from X. Using the hospital and
publicly-available data described in its FAP,
X presumptively determines that F is eligi-
ble for a 50% discount under its FAP, a dis-
count that is not the most generous discount
available under the FAP. The first billing
statement that X sends to F indicates that F
has been given a 50% discount under X’s
FAP, explains the basis for this presumptive
FAP-eligibility determination, and informs
F that she may apply for financial assistance
if she believes she is eligible for a more gen-
erous discount. The billing statement indi-
cates that F may call 1-800-888-xxxx or visit
X’s Web site at www.hospitalX.org/FAP to
learn more about the FAP or the FAP appli-
cation process. X sends F three more billing
statements, each of which contains the
standard written notice about the FAP that
X includes on all of its billing statements in
accordance with §1.501(r)-4(b)(5), but F nei-
ther pays the amount she is personally re-
sponsible for paying nor applies for more
generous financial assistance. The time be-
tween the first and fourth billing statement
constitutes a reasonable period of time for F
to apply for more generous assistance. V has
made reasonable efforts to determine wheth-
er D is FAP-eligible under this paragraph
(©)(2).

(3) Reasonable efforts based on notifica-
tion and processing of applications. With
respect to any care provided by a hos-
pital facility to an individual, the hos-
pital facility will have made reason-
able efforts to determine whether the
individual is FAP-eligible for the care
if it—

(i) Notifies the individual about the
FAP as described in paragraph (c)(4) of
this section before initiating any ECAs
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to obtain payment for the care and re-
frains from initiating such ECAs (with
the exception of an ECA described in
paragraph (b)(1)(iii) of this section) for
at least 120 days from the date the hos-
pital facility provides the first post-
discharge billing statement for the
care;

(ii) In the case of an individual who
submits an incomplete FAP applica-
tion during the application period, no-
tifies the individual about how to com-
plete the FAP application and gives
the individual a reasonable oppor-
tunity to do so as described in para-
graph (c)(5) of this section; and

(iii) In the case of an individual who
submits a complete FAP application
during the application period, deter-
mines whether the individual is FAP-
eligible for the care and otherwise
meets the requirements described in
paragraph (c¢)(6) of this section.

(4) Notification—({) In general. With
respect to any care provided by a hos-
pital facility to an individual and ex-
cept as provided in paragraph (c)(4)(iii)
of this section, a hospital facility will
have notified an individual about its
FAP for purposes of paragraph (c)(3)(i)
of this section only if the hospital fa-
cility does the following at least 30
days before first initiating one or more
ECA(s) to obtain payment for the care:

(A) Provides the individual with a
written notice that indicates financial
assistance is available for eligible indi-
viduals, that identifies the ECA(s) that
the hospitality facility (or other au-
thorized party) intends to initiate to
obtain payment for the care, and that
states a deadline after which such
ECA(s) may be initiated that is no ear-
lier than 30 days after the date that the
written notice is provided.

(B) Provides the individual with a
plain language summary of the FAP
(as defined in §1.501(r)-1(b)(24)) with the
written notice described in paragraph
(c)(4)(i)(A) of this section (or, if appli-
cable, paragraph (c)(4)(iii) of this sec-
tion).

(C) Makes a reasonable effort to oral-
ly notify the individual about the hos-
pital facility’s FAP and about how the
individual may obtain assistance with
the FAP application process.

(i1) Notification in the event of multiple
episodes of care. A hospital facility may
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satisfy the notification requirements
described in paragraph (c)(4)(i) of this
section simultaneously for multiple
episodes of care and notify the indi-
vidual about the ECA(s) the hospital
facility intends to initiate to obtain
payment for multiple outstanding bills
for care. However, if a hospital facility
aggregates an individual’s outstanding
bills for multiple episodes of care be-
fore initiating one or more ECAs to ob-
tain payment for those bills, it will
have not have made reasonable efforts
to determine whether the individual is
FAP-eligible under paragraph (c)(3) of
this section unless it refrains from ini-
tiating the ECA(s) until 120 days after
it provided the first post-discharge bill-
ing statement for the most recent epi-
sode of care included in the aggrega-
tion.

(iii) Notification before deferring or de-
nying care due to nonpayment for prior
care. In the case of an ECA described in
paragraph (b)(1)(iii) of this section, a
hospital facility may notify the indi-
vidual about its FAP less than 30 days
before initiating the ECA, provided
that the hospital facility does the fol-
lowing:

(A) Otherwise meets the require-
ments of paragraph (c)(4)(i) of this sec-
tion but, instead of the notice de-
scribed in paragraph (¢)(4)(i)(A) of this
section, provides the individual with a
FAP application form and a written
notice indicating that financial assist-
ance is available for eligible individ-
uals and stating the deadline, if any,
after which the hospital facility will no
longer accept and process a FAP appli-
cation submitted (or, if applicable,
completed) by the individual for the
previously provided care at issue. This
deadline must be no earlier than the
later of 30 days after the date that the
written notice is provided or 240 days
after the date that the first post-dis-
charge billing statement for the pre-
viously provided care was provided.

(B) If the individual submits a FAP
application for the previously provided
care on or before the deadline described
in paragraph (c)(4)(iii)(A) of this sec-
tion (or at any time, if the hospital fa-
cility didn’t provide any such deadline
to the individual), processes the FAP
application on an expedited basis.
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(iv) Examples. The following example
illustrates this paragraph (c)(4):

Example 1. A, an individual, receives care
from T, a hospital facility, in February. T
provides A with the first post-discharge bill-
ing statement for that care on March 3. This
and subsequent billing statements that T
sends to A contain the standard written no-
tice about the FAP that X includes on all of
its billing statements in accordance with
§1.501(r)>-4(b)(5). A has not paid her bill or
submitted a FAP application when T pro-
vides her with the third billing statement for
the care, postmarked June 1. With this third
billing statement, T includes a plain lan-
guage summary of the FAP and a letter in-
forming A that if she does not pay the
amount owed or submit a FAP application
by July 1, T intends to report A’s delin-
quency to credit reporting agencies. T also
calls A and informs her about the financial
assistance available to eligible patients
under T’s FAP and about how to obtain as-
sistance with the FAP application process. A
does not pay her bill or submit a FAP appli-
cation by July 1. T has made reasonable ef-
forts to determine whether A is FAP-eligi-
ble, and thus may report A’s delinquency to
credit reporting agencies, as of July 2.

Example 2. G, an individual, receives care
from Y, a hospital facility, on May 25 of Year
1. Y also makes numerous attempts to en-
courage G to apply for financial assistance,
including by calling G to inform her about
the financial assistance available to eligible
patients under Y’s FAP and to offer assist-
ance with the FAP application process. By
June 24 of Year 2, Y, which had not pre-
viously initiated any ECAs against G to ob-
tain payment for the care, notifies G in writ-
ing that if G does not pay or complete a FAP
application by July 24 of Year 2, Y intends to
file a lawsuit seeking a judgment for the
amount G owes for the care and to seek
court permission to enforce the judgment by
either seizing G’s bank account or gar-
nishing G’s wages. The written notice also
includes a plain language summary of the
FAP. G fails to pay or submit a FAP applica-
tion by July 24 of Year 2. Y has made reason-
able efforts to determine whether G is FAP-
eligible, and may seek a judgment for the
amount G owes and court permission to en-
force the judgment by seizing G’s bank ac-
count or garnishing G’s wages, as of July 25
of Year 2.

(5) Incomplete FAP applications—@1) In
general. With respect to any care pro-
vided by a hospital facility to an indi-
vidual, if an individual submits an in-
complete FAP application during the
application period, the hospital facility
will have notified the individual about
how to complete the FAP application
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and given the individual a reasonable
opportunity to do so for purposes of
paragraph (c¢)(3)(ii) of this section only
if the hospital facility—

(A) Suspends any ECAs to obtain
payment for the care as described in
paragraph (c¢)(8) of this section; and

(B) Provides the individual with a
written notice that describes the addi-
tional information and/or documenta-
tion required under the FAP or FAP
application form that must be sub-
mitted to complete the FAP applica-
tion and that includes the contact in-
formation described in  §1.501(r)-
1(b)(24)(v).

(ii) FAP application completed. If an
individual who has submitted an in-
complete FAP application during the
application period subsequently com-
pletes the FAP application during the
application period (or, if later, within a
reasonable timeframe given to respond
to requests for additional information
and/or documentation), the individual
will be considered to have submitted a
complete FAP application during the
application period, and the hospital fa-
cility will have made reasonable efforts
to determine whether the individual is
FAP-eligible only if it meets the re-
quirements for complete FAP applica-
tions described in paragraph (c)(6) of
this section.

(iii) Examples. The following exam-
ples illustrate this paragraph (c)(5):

Example 1. (i) Assume the same facts as Ex-
ample 1 in paragraph (c)(4)(iv) of this section
and the following additional facts: A submits
an incomplete FAP application to T on July
15, which is before the last day of the appli-
cation period on October 29 but after T has
already initiated ECAs. Eligibility for assist-
ance under T°s FAP is based solely on an in-
dividual’s family income and the instruc-
tions to T’s FAP application form require
applicants to attach to their application
forms certain documentation verifying fam-
ily income. The FAP application form that A
submits to T on July 15 includes all of the
required income information, but A fails to
attach the required documentation verifying
her family income. On July 22, a member of
T’s staff calls A to inform her that she failed
to attach any of the required documentation
of her family income and explains what kind
of documentation A needs to submit and how
she can submit it. T indicates that the docu-
mentation should be provided by September
22. T also sends A a letter that describes the
missing documentation that A must submit
by September 22 (and how to submit it) and
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provides a telephone number A can call and
room number she can visit to get assistance
with the FAP application process. T does not
initiate any new ECAs against A and does
not take any further action on the ECAs T
previously initiated against A between July
15 and September 22. A does not respond to
T’s letter and does not submit any missing
documentation by September 22. T has made
reasonable efforts to determine whether A is
FAP-eligible, and may initiate or resume
ECAs against A, as of September 23.

(ii) On October 10, before the last day of
the application period on October 29, A pro-
vides T with the missing documentation. Be-
cause A has submitted a complete FAP ap-
plication during the application period, to
meet the requirements of paragraph (a) of
this section, T must process the FAP appli-
cation documentation to determine whether
A is FAP-eligible and otherwise meet the re-
quirements for complete FAP applications
described in paragraph (c)(6) of this section.

Example 2. (i) B, an individual, receives
care from U, a hospital facility, on January
10. U has established a FAP that provides as-
sistance to all individuals whose household
income is less than $y, and the instructions
to U’s FAP application form specify the doc-
umentation that applicants must provide to
verify their household income. Shortly after
receiving care, B submits a FAP application
form to U indicating that he has household
income of less than $y. B’s FAP application
form includes all of the required income in-
formation, but B fails to attach the required
documentation verifying household income.

(ii) On February 9, U sends B the first post-
discharge billing statement for the care that
contains the standard written notice about
the FAP that U includes on all of its billing
statements in accordance with §1.501(r)-
4(b)(5). With this first post-discharge billing
statement, U includes a letter informing B
that the income information he provided on
his FAP application form indicates that he
may be eligible to pay only x% of the
amount stated on the billing statement if he
can provide documentation that verifies his
household income. In addition, this letter de-
scribes the type of documentation (which is
also described in the instructions to U’s FAP
application form) that B needs to provide to
complete his FAP application and provides a
telephone number that B may call and room
number he may visit if he has questions or
needs assistance with the FAP application
process. By the time U is getting ready to
send B a third billing statement for the care,
B has not provided any response to U’s re-
quest for the missing documentation. Ac-
cordingly, with the third billing statement
postmarked May 10, U includes a plain lan-
guage summary of the FAP plus a written
notice informing B that U intends to report
B’s delinquency to credit reporting agencies
if B does not submit the missing documenta-
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tion or pay the amount due by June 9. U also
calls B to inform B about the impending ECA
and to see if he has questions about the miss-
ing documentation that U has requested. B
does not provide any response to U’s request
for the missing documentation by June 9. U
has made reasonable efforts to determine
whether B is FAP-eligible, and thus may re-
port B’s delinquency to credit reporting
agencies, as of June 10.

(6) Complete FAP applications—(@{) In
general. With respect to any care pro-
vided by a hospital facility to an indi-
vidual, if an individual submits a com-
plete FAP application during the appli-
cation period, the hospital facility will
have made reasonable efforts to deter-
mine whether the individual is FAP-el-
igible for the care only if the hospital
facility does the following in a timely
manner:

(A) Suspends any ECAs to obtain
payment for the care as described in
paragraph (c¢)(8) of this section.

(B) Makes a determination as to
whether the individual is FAP-eligible
for the care and notifies the individual
in writing of this eligibility determina-
tion (including, if applicable, the as-
sistance for which the individual is eli-
gible) and the basis for this determina-
tion.

(C) If the hospital facility determines
the individual is FAP-eligible for the
care, does the following:

(1) If the individual is determined to
be eligible for assistance other than
free care, provides the individual with
a billing statement that indicates the
amount the individual owes for the
care as a FAP-eligible individual and
how that amount was determined and
that states, or describes how the indi-
vidual can get information regarding,
the AGB for the care.

(2) Refunds to the individual any
amount he or she has paid for the care
(whether to the hospital facility or any
other party to whom the hospital facil-
ity has referred or sold the individual’s
debt for the care) that exceeds the
amount he or she is determined to be
personally responsible for paying as a
FAP-eligible individual, unless such
excess amount is less than $5 (or such
other amount set by notice or other
guidance published in the Internal Rev-
enue Bulletin).

(3) Takes all reasonably available
measures to reverse any ECA (with the
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exception of a sale of debt and an ECA
described in paragraph (b)(1)(iii) of this
section) taken against the individual
to obtain payment for the care. Such
reasonably available measures gen-
erally include, but are not limited to,
measures to vacate any judgment
against the individual, lift any levy or
lien (other than a lien described in
paragraph (b)(3) of this section) on the
individual’s property, and remove from
the individual’s credit report any ad-
verse information that was reported to
a consumer reporting agency or credit
bureau.

(i1) Anti-abuse rule for complete FAP
applications. A hospital facility will not
have made reasonable efforts to deter-
mine whether an individual is FAP-eli-
gible if the hospital facility bases its
determination that the individual is
not FAP-eligible on information that
the hospital facility has reason to be-
lieve is unreliable or incorrect or on in-
formation obtained from the individual
under duress or through the use of co-
ercive practices. For purposes of this
paragraph (c)(6)(ii), a coercive practice
includes delaying or denying emer-
gency medical care to an individual
until the individual has provided infor-
mation requested to determine whether
the individual is FAP-eligible for the
care being delayed or denied.

(iii) Determination based on complete
FAP applications sufficient for reasonable
efforts. A hospital facility will have
made reasonable efforts to determine
whether an individual is FAP-eligible
with respect to any ECAs it initiates to
obtain payment for care if, before initi-
ating any such ECAs, it determines
whether the individual is FAP-eligible
for the care based on a complete FAP
application and otherwise meets the re-
quirements described in this paragraph
(c)(6). If these conditions are satisfied,
the hospital facility will have made
reasonable efforts to determine wheth-
er the individual is FAP-eligible for
the care regardless of whether it has
notified the individual as described in
paragraph (c)(4) of this section or, if
applicable, in paragraph (c)(5)(i)(B) of
this section.

(iv) Determining Medicaid eligibility. A
hospital facility will not fail to have
made reasonable efforts to determine
whether an individual is FAP-eligible
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for care if, upon receiving a complete
FAP application from an individual
who the hospital facility believes may
qualify for Medicaid, the hospital facil-
ity postpones determining whether the
individual is FAP-eligible for the care
until after the individual’s Medicaid
application has been completed and
submitted and a determination as to
the individual’s Medicaid eligibility
has been made.

(v) Examples. The following examples
illustrate this paragraph (c)(6):

Example 1. C, an individual, receives care
from W, a hospital facility, on September 1.
W has established a FAP that provides as-
sistance only to individuals whose family in-
come is less than or equal to x% of the Fed-
eral Poverty Level (FPL), which, in the case
of C’s family size, is $y. Upon discharge, W’s
staff gives C a plain language summary of
the FAP and informs C that if she needs as-
sistance filling out a FAP application form,
W has a social worker on staff who can assist
her. C expresses interest in getting assist-
ance with a FAP application while she is
still on site and is directed to K, one of W’s
social workers. K explains the eligibility cri-
teria in W’s FAP to C, and C realizes that to
determine her family income as a percentage
of FPL she needs to look at her prior year’s
tax returns. On September 20, after return-
ing home and obtaining the necessary infor-
mation, C submits a FAP application to W
that contains all of the information and doc-
umentation required in the FAP application
form instructions. W’s staff promptly exam-
ines C’s FAP application and, based on the
information and documentation therein, de-
termines that C’s family income is well in
excess of $y. On October 1, W sends C her
first post-discharge billing statement for the
care she received on September 1. With the
billing statement, W includes a letter in-
forming C that she is not eligible for finan-
cial assistance because her FAP application
indicates that she has family income in ex-
cess of x% of FPL ($y for a family the size of
C’s family) and W only provides financial as-
sistance to individuals with family income
that is less than x% of FPL. W has made rea-
sonable efforts to determine whether C is
FAP-eligible as of October 1.

Example 2. E, an individual, receives care
from P, a hospital facility, from February 24
to 28. E pays a co-payment of $30 at dis-
charge and is determined by her insurer to
be personally responsible for paying another
$550 in deductibles. P sends E several billing
statements starting on March 20 indicating
that E owes $5650. By July 30, E has not paid
the $5650 or submitted a FAP application. On
July 30, P notifies E in writing that if E does
not pay or complete a FAP application by
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August 30, P intends to report B’s delin-
quency to credit reporting agencies. The
written notice also includes a plain language
summary of the FAP. In addition, P calls E
and informs her about the financial assist-
ance available to eligible patients under P’s
FAP and about how to obtain assistance
with the FAP application process. E fails to
pay or submit a FAP application by August
30. P subsequently reports E’s delinquency to
credit reporting agencies. E then provides a
complete FAP application to P on November
10, before the last day of the application pe-
riod on November 15. P promptly examines
the application and determines that E is eli-
gible for free care under P’s FAP. P contacts
the credit reporting agencies to which it had
reported E’s delinquency and asks them to
remove the adverse information from E’s
credit report. P also sends E a letter that in-
forms her that she is eligible for free care
under P’s FAP and explains the basis for this
eligibility determination and includes with
this letter a check for $30 (the co-payment E
had paid). P has made reasonable efforts to
determine whether E is FAP-eligible.

Example 3. R, a hospital facility, has estab-
lished a FAP that provides financial assist-
ance only to individuals whose family in-
come is less than or equal to x% of the Fed-
eral Poverty Level (FPL), based on their
prior year’s federal tax return. L, an indi-
vidual, receives care from R. While L is
being discharged from R, she is approached
by M, an employee of a debt collection com-
pany that has a contract with R to handle all
of R’s patient billing. M asks L for her fam-
ily income information, telling L that this
information is needed to determine whether
L is eligible for financial assistance. L tells
M that she does not know what her family
income is and would need to consult her tax
returns to determine it. M tells L that she
can just provide a ‘‘rough estimate’ of her
family income. L states that her family in-
come may be around $y, an amount slightly
above the amount that would allow her to
qualify for financial assistance. M enters $y
on the income line of a FAP application form
with L’s name on it and marks L as not
FAP-eligible. Based on M’s information col-
lection, R determines that L is not FAP-eli-
gible and notifies L. of this determination
with her first billing statement. Because M
had reason to believe that the income esti-
mate provided by L was unreliable, R has
violated the anti-abuse rule described in
paragraph (c)(6)(ii) of this section. Thus, R
has not made reasonable efforts to determine
whether L is FAP-eligible.

(7 When no FAP application is sub-
mitted. Unless and until an individual
submits a FAP application during the
application period, any paragraphs of
this section that are conditioned on an
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individual’s submitting a FAP applica-
tion (namely, paragraphs (c)(2)(i)(C),
(¢)(3)(ii), and (c)(3)(iii) of this section)
do not apply, and the hospital facility
will have made reasonable efforts to
determine whether the individual is
FAP-eligible for care, and may initiate
one or more ECAs to obtain payment
for the care, once it has met the re-
quirements of this section that are not
contingent on an individual’s submis-
sion of a FAP application. For exam-
ple, unless and until a hospital facility
receives a FAP application from an in-
dividual during the application period,
the hospital facility has made reason-
able efforts to determine whether the
individual is FAP-eligible for care (and
thus may initiate ECAs to obtain pay-
ment for the care) once it has notified
the individual about the FAP as de-
scribed in paragraph (c)(3)(i) of this
section.

(8) Suspending ECAs while a FAP ap-
plication is pending. With respect to any
care provided by a hospital facility to
an individual, if an individual submits
a FAP application during the applica-
tion period, the hospital facility (or
other authorized party) will have sus-
pended ECAs for purposes of this para-
graph (c) only if, after receiving the ap-
plication, the hospital facility (or
other authorized party) does not ini-
tiate, or take further action on any
previously-initiated, HECAs (with the
exception of an ECA described in para-
graph (b)(1)(iii) of this section) to ob-
tain payment for the care until ei-
ther—

(i) The hospital facility has deter-
mined whether the individual is FAP-
eligible based on a complete FAP appli-
cation and otherwise met the require-
ments of paragraph (c)(6) of this sec-
tion; or

(ii) In the case of an incomplete FAP
application, the individual has failed to
respond to requests for additional in-
formation and/or documentation with-
in a reasonable period of time given to
respond to such requests.

(9) Waiver does not constitute reason-
able efforts. For purposes of this para-
graph (c), obtaining a signed waiver
from an individual, such as a signed
statement that the individual does not
wish to apply for assistance under the
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FAP or receive the information de-
scribed in paragraphs (c)(4) or (c)(b) of
this section, will not itself constitute a
determination that the individual is
not FAP-eligible and will not satisfy
the requirement to make reasonable ef-
forts to determine whether the indi-
vidual is FAP-eligible before engaging
in ECAs against the individual.

(10) Agreements with other parties.
With the exception of sales described in
paragraph (b)(2) of this section, if a
hospital facility sells or refers an indi-
vidual’s debt related to care to another
party, the hospital facility will have
made reasonable efforts to determine
whether the individual is FAP-eligible
for the care only if it first enters into
(and, to the extent applicable, en-
forces) a legally binding written agree-
ment with the party that is reasonably
designed to ensure that no ECAs are
taken to obtain payment for the care
until reasonable efforts have been
made to determine whether the indi-
vidual is FAP-eligible for the care. At
a minimum, such an agreement must
provide the following:

(i) If the individual submits a FAP
application after the referral or sale of
the debt but before the end of the ap-
plication period, the party will suspend
ECASs to obtain payment for the care as
described in paragraph (c)(8) of this
section.

(ii) If the individual submits a FAP
application after the referral or sale of
the debt but before the end of the ap-
plication period and is determined to
be FAP-eligible for the care, the party
will do the following in a timely man-
ner:

(A) Adhere to procedures specified in
the agreement that ensure that the in-
dividual does not pay, and has no obli-
gation to pay, the party and the hos-
pital facility together more than he or
she is required to pay for the care as a
FAP-eligible individual.

(B) If applicable and if the party
(rather than the hospital facility) has
the authority to do so, take all reason-
ably available measures to reverse any
ECA (other than the sale of a debt or
an HECA described in paragraph
(b)(1)(iii) of this section) taken against
the individual as described in para-
graph (¢)(6)(1)(C)(3) of this section.
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(iii) If the party refers or sells the
debt to yet another party during the
application period, the party will ob-
tain a written agreement from that
other party including all of the ele-
ments described in this paragraph
(¢)(10).

(11) Clear and conspicuous placement.
A hospital facility may print any writ-
ten notice or communication described
in this paragraph (c), including any
plain language summary of the FAP,
on a billing statement or along with
other descriptive or explanatory mat-
ter, provided that the required infor-
mation is conspicuously placed and of
sufficient size to be clearly readable.

(12) Providing documents electronically.
A hospital facility may provide any
written notice or communication de-
scribed in this paragraph (c) electroni-
cally (for example, by email) to any in-
dividual who indicates he or she prefers
to receive the written notice or com-
munication electronically.

[T.D. 9708, 79 FR 78998, Dec. 31, 2014; 80 FR
12762, Mar. 11, 2015]

§1.501(r)-7 Effective/applicability
dates.

(a) Effective/applicability date. The
rules of §§1.501(r)-1 through 1.501(r)-6
apply to taxable years beginning after
December 29, 2015.

(b) Reasonable interpretation for tax-
able years beginning on or before Decem-
ber 29, 2015. For taxable years begin-
ning on or before December 29, 2015, a
hospital facility may rely on a reason-
able, good faith interpretation of sec-
tion 501(r). A hospital facility will be
deemed to have operated in accordance
with a reasonable, good faith interpre-
tation of section 501(r) if it has com-
plied with the provisions of the pro-
posed or final regulations under section
501(r) (REG-130266-11 and/or REG-
106499-12). Accordingly, a hospital facil-
ity may rely on §1.501(r)-3 of the pro-
posed or final regulations, or another
reasonable interpretation of section
501(r)(3), for any CHNA conducted or
implementation strategy adopted be-
fore the first day of the hospital orga-
nization’s first taxable year beginning
after December 29, 2015.

[T.D. 9708, 79 FR 78998, Dec. 31, 2014]
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